
UNDERSTANDING AB 5: WHAT IT MEANS FOR THE 
OWNER-OPERATOR MODEL

On January 1, 2020 AB 5 will go 
into effect which may have adverse 
implications on the owner-operator model in 
California. This new legislation is intended to 
further help distinguish an employee versus a 
contractor. According to Freightwaves.com, “AB 5 
lays out stricter regulations for the way 
companies classify their independent 
contractors, who lawmakers said were often 
exploited.”

AB 5 is most notably known as an extension of the ABC Test, a provision of the 2018 California 
Supreme Court decision, Dynamex Operations West Inc v. Superior Court of Los Angeles. According to 
Michael Case an Attorney at Frost Brown Todd Attorneys, “The test adopted in Dynamex and 
subsequently codified by AB 5 make it extremely difficult, if not impossible, for businesses to classify 
workers as independent contractors as it presumptively considers all workers to be employees. It is the 
‘B’ prong of that test that throws a wrench into the trucking owner-operator model, because it is being 
interpreted by the industry to mean trucking companies won’t be able to use owner-operators in 
California” (Frost Brown & Todd). In order to fully understand AB 5, it is important to grasp what the 
ABC and Borello multi-factor test entail and to discern how they operate together.

Prior to enforcement of AB 5, there were a series of tests to determine the classification of workers. 
With this new legislation comes an expanded method for distinguishing employees and independent 
contractors. When the California courts, the California Labor Commissioner and the California 
Employment Development Department began regulating, they used the Borello multi-factor test. This 
test consists of 11 factors focusing mainly on whether or not a company has control over the means 
and manner of performing contracted work as well as looking at who provides tools to complete the job 
and the individual’s opportunity for profit and loss to determine status. When Dynamex was in the 
California Supreme Court it revisited Borello to determine if it met the standards of the California Wage 
Orders. This took into consideration overtime, meal periods, rest breaks and other topics. It concluded 
that the Borello test was no longer a sufficient test and the ABC test was then introduced.  

Page 1

1. Case, Michael J. “California AB 5 - Quick Summary” Message to Clayton Cavell
2. Rajamanickman, V. 2019, December 12. California’s AB 5 will impact companies and shippers. 
    Retreived from 



The ABC test brought two new factors that were not initially included in California’s independent 
contractor analysis. To determine the status of a worker, there are three factors used to establish a 
worker’s classification as an employee or an independent contractor. In order “to satisfy the ABC test 
and legally classify a worker as an independent contractor, the company must prove that:

A) the worker is free from the company’s
          control, 
B) performs work outside the company’s
          primary business, AND 
C) is regularly engaged in the trade the
          worker is hired for, independent of work
          for the company.”

Under this test the requirement that “the worker ‘perform work that is outside the usual course of the 
hiring entity’s business’ – is often the most difficult to satisfy and impacts nearly every industry” (Frost 
Brown Todd). The C prong - which requires that “the worker is to be ‘customarily engaged in an 
independently established trade, occupation, or business of the same nature as the work performed for 
the hiring entity’ – eliminates most workers who perform side jobs” (Frost Brown Todd). In many 
industries, this becomes problematic because most owner-operators work within the confines of their 
industry which can make it difficult to prove that they “perform work outside the company’s primary 
business.”

Applying the ABC test, AB 5 will test the current classifications of employees vs independent 
contractors to ensure that workers are being correctly identified for the purposes of California Wage 
Orders, the Labor Code and the Unemployment Insurance Code. Current workers who are 
misclassified under the new legislation have the authority “to make claims such as failure to reimburse 
necessary business expenses (Labor Code section 2802), failure to provide accurate and complete 
wage statements (Labor Code section 226), failure to pay unemployment insurance tax, and failure to 
provide workers compensation insurance” (Frost Brown Todd). There is one exception where AB 5 has 
not expanded, a worker who is employed in California is protected under tort claims or claims which 
protect employees against harassment and discrimination. To summarize, “AB 5 adds Section 2750.3 
to the California Labor Code which means the ABC test applies to more claims” (Frost Brown Todd).

With the new legislation, there are certain exemptions and enforcement provisions that will be put into 
place. Since not all occupations will fit the ABC test and the new legislation, there are several 
professions that are exempt from these tests and will continue to use the Borello test. These 
occupations are subject to certain licensing and other requirements. For more information on which 
professions are exempt, visit leginfo.leislature.ca.gov.
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All other occupations which are not exempt are subject to AB 5’s provisions, these include many occu-
pations that customarily operated in an independent contractor arrangement in the past, prior to the 
new law. At the time of this writing, Truck Drivers are not exempted except while they deliver to a con-
struction contractor licensed by the state which is a very limited application. For those not exempt, plan 
for very strict enforcement of the new legislation. “The California Attorney General and certain City 
Attorneys will be empowered to pursue injunctions against businesses suspected of misclassifying 
workers. This, along with the ability to base Private Attorneys General Act (PAGA) representative 
actions claims on Labor Code violations, will circumvent some employee arbitration and class action 
waiver agreements when PAGA claims are made” (Frost Brown Todd).

With AB 5 becoming the new legal standard in classifying workers, retroactivity may also come 
into question. While not entirely clear, “AB 5 states that ‘specified Labor Code provisions of the bill 
apply retroactively to existing claims and actions to the maximum extent permitted by law while other 
provisions apply to work performed on or after January 1, 2020” (Frost Brown Todd). Since the Dyna-
mex Operations West decision to implement the ABC test, employers have been grappling with the 
now altered independent contractor landscape. Several cases are currently challenging these rulings; 
however, it is undeniable that the new legislation changes the dynamics of worker 
classification in many fields.

As AB 5 is set to go into effect, it is imperative to fully understand how these new provisions can affect 
your industry and how best to prepare yourself for these changes. It is crucial to understand how the 
law will distinguish a worker’s classification because the impact of this legislation can alter how the 
owner-operator model can be utilized going forward. In the article “Perspective: What AB 5 Means for 
California Trucking” posted by Transport Topics states, “Various industry associations are pushing the 
state Legislature to adopt an explicit trucking industry carve-out, and pre-emption- based challenges 
will be made in court, but it’s likely to still go into effect in January. 

In the meantime, it’s recommended that companies assess 
any potential exposure by analyzing independent contractor 
relationships, make corrections, ensure contracts contain a 
relevant arbitration agreement, and evaluate their 
business-to-business relationships.” 

If you have any questions regarding these changes or for 
more information please contact Mover’s Choice Insurance. 


